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2. ing: in Upper Bugok-ſtreet,, Greſvenor - ſquare, 
—Pondon, * the dn William Earl of Home, at the 

rent of L. 1 50 Sterling yeazly fog the houſe, and what ſhould 
be judged reaſonable for the furniture. The ſaid Earl did en- 
_ tex; *s, and poſſes the ſaid houſe and furniture from midſum- 
mer 1752.to Ladyday 1756, being three years. and nine months, 


extenditig in whole to the ſum of L. 750 s. 
| The purluer alſo paid a year's eps of a S 
Earl, being L. 6 St 50h whith ſums ſhe ee ved, at dif- 


kerent tines, the fm L. [366-S$tefing ; fo r remain- 
ed. due of che faid; 2 the 45 ſum gf . 436 Sterling. | 

There were, in t auß chree pictures e 
the 8 Which — Kol | away with him when he 


| A N — ag es + Gibraltar; (without. payin 
£2 ho reid balance f rents, and the price of og 


Fictures), where he died- i in the yer 1761, the purſuer brought 
an . in the court of King” s-Bench, againſt Eliſabeth Conn- 


teſs-dowager of Home, widem afid. adminiſtratrix of the ſaid - 
payment of the ſaid: ba- 


deceaſed Earl, in October 1763. 
lance of rents, and price of the » Tn this action com- 

ce was made for the Count and it was pleaded for 
her, that the whole effects of her deceaſed huſband adminiſtred 
by her, were not ſufficient to pay the preferable debts which ſhe 


condeſcended upon; and . ths fell to be n 
Ws * action. 
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The purſuer finding, that ſhe could not make the Counteſs 

able in payment of her claim, applied to Alexander now Earl 

of Home for payment, and produced to him the late Earl's 

letters, and ſuch inſtructions of her debt as were in her hands; 

with which his Lordſhip appeared at the time to be ſatisſied. But 

having ſhifted to make payment for ſeveral years, the purſuer 

brouglit an action before the court of ſeſſion in the 1767, a- 

gainſt the ſaid Earl, as repreſenting his deceaſed brother, con- 

cluding for payment of the ſum of L. 450 Sterling, as the ba- 

lance of the rent of faid:houſe and furniture, L. 6 as the rent of 

g the coach-houſe, and L. 62, 10 8. Sterling, as the price or value 

of the pictures, or to reſtore the pictures in the ſame condition 

they were delivered to his brother, with the legal intereſt of the 
ſaid ſeveral ſums, nomine damni. . | | 

- This action came in courſe before the Lord Juſtice-Clerk Ordi- 

nary; and the purſuer having given in e conde- 

ſcendence of the facts ſhe was to inſiſt upon, in ſupport of her 

libel; and having alſo produced therewith ſundry letters wrote 

by the late Earl to Miſs Ker, which tended to inſtruct his poſ- 

ſeſſion of the houſe and furniture, and his carrying off the 

foreſaid pictures along with him, the defender was appointed 

to give in anſwers to the faid condefcendence. Obolus! 

No anſwers having however been given in, it was, at a 

calling of the cauſe, repreſented, on behalf of the purſuer, 

that it was proved by the late Earl's letters produced, that 

he had eſſed the houſe libelled from midfummer 1752 

to Ladyday 1756; and that the rent thereof was L. 130 Ster- 

ing; and therefore inſiſted to have decreet for the faid rent: 

and craved to be allowed a farther proof with reſpect to the 

rent to be paid for the furniture; as alſo to be allowed to 

„that the three pictures Hhelled were taken away by the 

te Earl; and value thereof; and that the purſuer had paid 

L. 6 as a year's rent of a coach-houſe for the Earl: and the 

Mar. 9.1768. Lord Ordinary, of this date, pronounced the following interlo- 

cutor: Having conſidered what is above ſet forth, finds it 

* * that the late Earl of Home poſſeſſed the houſe libel- 

led from midſummer 1752 to Ladyday 1756, being three 

, vyears nine months, at the yearly rent of L. 1 50 Sterling; and 

, decerns therefor, ſuperſeding — — June 

next; allows the purſuer to prove the yearly! rent or value of 

* the poſſeſſion of the furniture, and what other people have 
1 0 40 pai 
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ee paid her as the rent of che ſame furniture; as alſo, that the 
ac late, Earl took from her houſe the three pictures libelled, and 
„ yalue thereof ; and that ſhe paid L. 6 Sterling for one year's 
«; rent of the ſaid coach houſe; and grants commiſſion, c. 
This proof was accordingly led, and reported; but before 
the fame was advited by the Lord Ordinary, a repreſentation 
was- preferred on behalf of the detender, in which he con- 
tended, tn, That the claim was cut off by the ſtatute of limita- 
tions; and, 2do, That as this was a debt contracted in England, 
and as by the law of England debts of this nature are only 
chargeable upon the perſonal eſtate or effects of the debtor; and 
not upon the heir in the real eſtate, that therefore the defender, 
- who only repreſented his brother as heir in his real eſtate, could 
not be made liable in payment of the preſent claim; and, 379, 
That as the purſuer was inſiſting for her payment againſt Lady 
Home in the court of King's-Bench in England, that therefore 
ſhe could: not inſiſt for payment of the fame debt againſt the 
defender, before the court of ſeſſion in Scotland. | T 

Anſwers were put in to this repreſentation ; and the Lord 
Ordinary, upon adviſing thereof, together with the proof that 


had been adduced, of this date, pronounced the following in- Nov. 22.1768. 


terlocutor: Having conſidered this repreſentation, with the 
«© anſwers thereto, refuſes the deſire of the repreſentation, and 
« adheres to the ĩnterlocutor complained of; and having advi- 
* ſed the report of the act and commiſſion, iſſued in purtuance 
of the interlocutor dated the th of March laſt, finds it ſuffi- 
* ciently proved, that the late Earl of Home was bound to pay 
to the purſuer, over and above the rent of the houſe libelled, 
a yearly ſum in conſideration of the furniture which was in 
the houſe; and finds, from the faid report, that L. 50 per an- 
num was a reaſonable conſideration for the uſe of the ſaid fur- 
<4 niture ; and therefore decerns the defender to make pay- 
ment to the purfuer of the ſaid ſum of L. 50 Sterling yearly, 
and proportionally for the three years and nine months, du- 
* ring which the late Earl poſſeſſed the ſaĩd houſe and furni- 
ture; and alſo finds it proved, That the ſaid William Earl of 
* Homedid, at the time of his leaving the purſuer's houſe, carry 
with him the three pictures libelled, the value of which he 
agreed to pay to the purſuer; and finds it proved, from an 
account produced, ſigned A. Bothwell, that theſe three pic- 
** tures colt the purſuer's father, in the year 1744, L. 60 Sterling; 
g « and 


= 


E. 


« and that they were thought to be cheap bouglm; and that 


„Mr Bothwell was bound to repay that ſum whenever the pur- 


Jane 4. 1752+ 


« ſuer's father chuſed to return theſe pictures; and therefpre 
« decerns the defender to make payment to the purſuer h 
above ſum of L. 60 Sterling, as the price-bf-theſ&threequc- 
« tures: finds no ſufficient evidence to ſupport therattighet of 
* coach-houſe rent, mentioned in the libel ;- and therefbre' af” 
„ ſvilzies the defender from that article; and decerns the de- 
«« fender. to make payment to the purſuer of the ſums found 
« due by this and the interlocutor of the th of March laſt, de- 
« qducing therefrom L. 300 Sterling, acknowledged by the pur- 
«« ſuer to have been received from. the late Earl in ' part-pay- 
ment of {aid rents; and finds her intitled to no intereſt upon 
« the balance of rents found due to her, nor to any expence 
« of proceſs ; ; and aſſoilzies from theſe articles of che . and 
. ⁰ẽům 7g ̃— . ache nd 50-357 
The purſuer end againſt che ſorrfaick 8388 in 
ſo far as it aſſoilzied the defender from the claim of intereſt and 
expences; and this repreſentation was appointed to be ſeen and 
anſwered. The defender likewiſe repreſented againſt the inter- 
locutor; in which he very ſlightly touched the defences he had 
ſtated in his former repreſentation ; and, without teeming; to 
the ſufficiency of the proof of tha late  EarFs having 
truly poſſeſſed the houſe and furniture in queſtion, he reſted his 


. chiefly upon W e eee by thi 
ſtatute 1579. 

1 been put in to this n che Lord 

Ordinary made aviſandum with the repreſentanion and anſwers 
to your Lordfhips, and appointed parties to give in informa- 
tions. In obedience to which, ——— offered on behalf 
of the purſuer. 
Ihe purſuer ſhall, in the firſt place, lay before e 
the evidence that has been adduced in ſupport of her libel; and 
thall then proceed to conſider the . of the defences 
that have been offered againſt it. 

With reſpect to the ſet of the houſe and furniture, and the 
rents payable: for the houſe, the purſuer apprehends it is ſuffi- 
ciently inſtructed by. the late EarPs letters produced in-proceſs: 

In a letter of this date, the Earl writes the purſuer as follows: 
„Dear Miſs Ker, You have all the reaſon in the world tochinłk 
* * a very good- for- nothing for having been ſo lang 


« O 
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« af anſwering your letter of the gth May; but when I tell 
«,0u;: that I have not been twenty-four hours at the ſame 
place ſince the 19th, I flatter myſelf you will be ſo good as 
</\forgive/me.; I am extremely obliged to you for your very 
<<, yenteel offer of letting me either have the houſe, or not; and 
<«. ſhall moſt ſincerely tell you my own opinion: I think to have 
the houſe of all things; and if it were equally convenient for 
««, you, | ſhould be glad to purchaſe it; but as it is a queſtion 
4 whether that would be for your advantage, if you approve of 
<« it, I ſhall take it this next winter, juſt as it ſtands, and pay 
% you L. 1 50 for the houſe, and the price that is thought reaſon- 
able for the uſe of the furniture; and when I am in town in the 
inter, you and I ſhall come to a final concluſion, whether I 
„ ſhall have a leaſe, purchaſe it, or in whatever other ſhape we 
„ ſhall agree. If you approve of this propoſal, be ſo good as 
„let me know; and there is no neceſſity of any body's know- 
ing what agreement we have made, c. | | 
That the Earl's offer was accepted of, and that he had ac- 
cordingly entered to, and poſſeſſed the houſe, and continued in 
it till May 1755, at which time he likewiſe agreed to continue 
in it for another year, is inſtructed by a letter from the Earl to 


the purſuer, of this date, in which he writes as follows: Dear May 2. 1755. 


Miſs Ker, I received yours, of the 26th of October, laſt night; 
and am ſorry that you ſhould have miſunderſtood me ſo far 
as to imagine I was diſobliged at what you wrote about the 
** houſe. So far from it, it gave me pleaſure, as I was ſenſible 
an offer ſuch as you mention, was an extreme good one for 
vou; and I muſt once more beg that you will believe me very 
** {incere, when ] tell you that I ſhall always be glad of what 
can be of advantage to you. Ar I find by yours, that you do 
% not know of a tenant juſt now, I ſhall keep ir for one year longer, and 
hope before that is over, the perſon o has made you the 
offer and you will have ſettled. your leaſe, c. I find that 
«© you have wrote to Mr Bothwell, deſiring him to take the four 
pictures in the dining-room, at a price I am ſure any body 
who is to have that houſe, would rather give than let them 
„go. If Mr Bothwell is to have them, there is a neceſſity for 
chat room, and indeed the whole houſe, being painted. If 
Mr Bothwell does not accept of your offer of the pictures, 
and they will fit the houſe I ſhall go in to midſummer come 
mA year, I thall be glad to have them,” Oc. Sa Aitken! 

| B : Of 


May 25.1 756. 
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Of chis date the Earl wrote the purſuer as follows: Dear 
« Miſs Ker, It certainly muſt appear very odd to you, that I 
« ſhould have left London, without aſking your commands, 
and ſettling our little affairs; but the truth is, that I was 8 
« mach hurried, from the time that I had orders to come down 
4 here, that I hardly knew whether I ſtood on my head” or my 
„heels: I hope however it will be no great inconvenieney to 
„ you to delay it for a little while. You was ſo good as to 
« ſay, that T might have any furniture F wanted: I ſhall be 
*© obliged to you, if you will let me have the cheſt of drawers 
„in the room where I ſat in a morning, as my papers are all 
there, and I had no time to take them out before I ſet out. 
«« As to the pictures in the dining-room, I have ordered my 
„ upholſterer to ſee if they can be diſpoſed of in the houſe I 
*« go to. If they can, I ſhall moſt willingly take them; but 
as I have forgot what is the price of Lord and Lady Ancrum, 
and the copy of Rubens, muſt beg to know it.“ 

Eleanor Wheeler depones, That ſhe, this deponent, lived 
ſervant-maid with & late Lord Mark Ker, father of the ſaid 
** Mrs Jean Ker the purſuer, for ſeven years before the time of 
„his death, which was in or about the month of February 
* 1752: That the ſaid Mrs Jean Ker having ſoon thereafter let 
© the ſaid Lord Mark Ker's houſe in Brook-ſtreet, Groſvenor- 
*« ſquare aforeſaid, with the furniture therein, to the late Wil- 
«© liam Earl of Home, this deponent, with the leave and a 
* bation of the ſaid Mrs Jean Ker, engaged herſelf as a ſervant- 
*« maid to Lord Home; and his Lordſhip having come into the 
« ſaid houſe at midſummer 1752, the deponent lived there 
with his Lordſhip, as his ſervant, from that time till mid- 
** ſummer 1756, when his Lordſhip quitted the houſe, and 
moved to the Earl of Loudon's houſe in —— White-- 
* 
* Mary Britten; after ſetting forth, that before ber marriage 
ſhe lived a ſervant-maid with -Mifs Ker, depones, That ſhe 
*« knows that the purſuer, after the death of the late Lord Mark 
„ Ker her father, let her ſaid father's houſe, in Brook-ſtreet, 
Groſvenor- ſquare, to the late Earl of Home, with the furni- 
ture; and that his Lordſhip poſſeſſed the fame for” ſome 
cc years. ” * 

And as to what was a ſuitable rent for tha furnieure, Wil: 
liam Maſters depones, That he, this —— in the lifetime 
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«* of the late Lord Mark Ker, uſed to be employed as his up- 
«« holfterer; and ſome time after the ſaid Lord Mark Ker's 
death, his daughter Mrs Jean Ker, the purſuer, deſired 
this deponent to take a view of the furniture in his late 
%% houſe in Brook-ſtreet, Groſvenor-ſquare, and let her know 
the value of it, in order, as the deponent then under- 
« ſtood, that ſhe might judge what to aſk by the year for the 
* uſe of the furniture from any tenant to whom ſhe might let 
<« the honſe and furniture together: and depoſeth, That he, 
« this deponent, did accordingly view the furniture, and that 
in his judgement it was of the value of L. 500 Sterling; of 
„ which the deponent informed the ſaid Mrs Jean Ker, and 
told her that the cuſtomary rule was to get ten per cent. for 
« the uſe of ſuch furniture as this was, being ſecond-hand ſur- 
« niture; although ſometimes. twenty per cent. had been given 


for the uſe of new furniture; and the deponent afterwards 


« underſtood, that the ſaid Mrs Jean Ker had let her ſaid fa- 
* ther's houſe and furniture to the late Earl of Home, who the 
«« deponent has heard was to Pay her L. 150 a year, as rent for 
the houſe itſelf, and L. 30 for the furniture.“ : 
And as to Lord Home's carrying the pictures along with him 


the foreſaid Eleanor Wheeler depones, That when Lord Home 


«© quitted the purſuer's houſe, and went to Lord Loudon's 
* houſe, the three pictures above. mentioned were, by Lord 
«© Home's order, moved and carried to Lord Loudon's; and 
«« this deponent ſaw them there.” And Mary Britten depones, 
That ſhe has heard and believes, that when Lord Home quit- 
ted the purſuer's houſe, the ſaid three pictures were carried 


away by his order to the houſe in Privy-garden, where his 


« Lordſhip moved to.“ 
And for inſtructing the value of ſaid pictures, there is an ac- 


» pad 


count produced, amounting to L. 76 Sterling, by Lord Mark 


Ker, to A. Bothwell ; to which is ſubjoined the following 
obligation: I hereby oblige myſelf to return the above L. 76 
for the above pictures, at any time when my Lord Mark KS 
«* ſhall require it. (Signed) A. BoryuwELL. London, 20th 
« May 1744.” 

And Samuel. Cook depones, (the foreſaid accounts and obli-- 
gation being produced to him,) That he this deponent verily 
believes the ſaid paper-writing is the original account of the 
prices and money ſtated by the faid Mr Bothwell to the ſaid 

Lord. 


e 
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„Lord Mark Ker, for the pictures therein mentioned; and that 
the articles therein ſtated are the prices which the ſaid Lord 


Mark Ker paid for the ſame; and the deponent hath heard 
4 ſeveral times the pictures were thought to have been bought 


at a very low price, and were worth much more.“ 


The purſuer humbly apprehends, that by the evidence above 
ſtated the purſuer's libel is clearly inſtructed, in fo far as reſpects 
the articles which were ſuſtained by the Lord Ordinary's inter- 
locutor. The ſet of the houſe and furniture, and the rent pay- 
able for the houſe, independent of the parole-evidence, are ſuf- 
ficiently aſcertained by the Earl's own letters. It is farther aſ- 
certained by theſe letters, that, beſides the L. 150 payable for 
the houſe, the Earl was to pay, for the uſe of the furniture, 
what ſums ſhould be thought reaſonable ; and it appears from 
the oath of William Maſters, that the ſum charged for the uſe of 
the furniture is very reaſonable. That the Earl carried away 
the three pictures, is clearly inſtructed by the oaths of the two 
ſervant-maids ; and that the. price charged for them is extremely 
reaſonable, appears from the oath of Samuel Cook ; and which 
indeed is no more than Mr Bothwell was bound to pay by the 
foreſaid obligation, upon returning the pictures to him. 

The defender was pleaſed to alledge, that the pictures are 

overcharged ; and he culls out three articles from Mr Bothwell's 
obligation above recited, amounting to L. 38 Sterling; which 
he ſays comprehends all the pictures that Lord Home carried off. 
But your Lordſhips will obſerve, that other articles of the ac- 
count allo refer to theſe very pictures. Thus, there is an article 
of L. 14 for two whole length frames, that plainly belongs to 
the pictures of Lord and Lady Ancrum ; and there is another ar- 
ticle of 10 guineas, for cleaning, mending, and new lining thoſe 
very pictures : In ſhoft, the whole account, which amounts to 
L. 76, relates to theſe very pictures Lord Home intromitted with, 
except one article of L. 3, and another of 10 guineas, 
As therefore there can be no doubt, that the above ar- 
ticles of the purſuer's libel are ſufficiently inſtructed, the only 
thing that remains to be conſidered is, the relevancy of the de- 
fences which have been offered on behalf of the Noble Lord. 

In his laſt repreſentation to the Lord Ordinary, he ſeemed to 
reſt his defence upon the triennial preſcription, eſtabliſhed by act 
83. parliament 1579. It was faid, that the Earl removed from 
the purſuer's houſe in the 1756 ; that he lived down till the — 

an 
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and that the preſent action was brought no earlier than the 

1768: ſo that the triennial preſcription was run four times over 

before the preſent action was commenced ; and that therefore 

the claim muſt be cut off, unleſs reſting owing can be inſtructed 
writ or oath of 1 

The purſuer does verily believe, that if ſhe was obliged to 

have recourſe to the Noble Lord's oath, in ſupport of her libel, 

that her claim would be very ſafe, as his Lordſhip muſt be ſatiſ- 

fied, that the claim is ſtill reſting. The late Earl's abſence from 

; England, till the time of his death, renders it pretty evident, that 

the debt was not paid by him before his death; and the defend- 

er himſelf does not pretend to ſay, that it has been paid by him: 

on the contrary, the defences which he has urged in the 

courſe of this action, are altogether incompatible with the idea 

of his having made payment. It has been pleaded for him, That 

| this debt having been contracted in England, he, as heir to his 

brother, is not liable for it. Under theſe circumſtances, this 

defence of 3 cannot appear in the moſt favourable 

light; and the purſuer is humbly perſuaded, that it will Iikewiſe 
appear to your Lordſhips not to be founded in law. 

In the firſt place, The purſuer does, with ſubmiſſion, appre- 
hend, that as the debt purſued for was contracted in England, 
and where the creditor had her conſtant reſidence, that it can- 
not be affected by the triennial preſcription introduced by the 
ſtatute 1579. | 
It is a clear principle of law, That deeds executed in conformi- 
ty with the law of the place where they are granted, ſhall be 
ſuſtained, although they may be defective in the ſolemnities 

or formalities required by the law of the place where they are 
made the ground of the action. This is founded in public 
_ expediency. It cannot be known at all times, in what cor- 
ner of the world a party to a deed may take up his reſidence, 
or to what particular juriſdiction he may be ſubject, when it 
ſhall become neceſſary to maintain an action againſt him upon 
ſuch deed: It is therefore ſufficient, that it be executed according 
to the law of the place where it is made. It is effectual there 
from the beginning ; and it would be abſurd to ſuppoſe, that 
the debtor, by changing his reſidence, ſhould have it in his 
power to free himſelf of an obligation which, without his doing 

ſo, muſt have remained binding upon him. 
And ſuch being the rule with regard to the conſtitution of 
obligations, 
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« Lord Mark Ker, for the pictures therein mentioned; and that 
the articles therein ſtated are the prices which the ſaid Lord 
«© Mark Ker paid for the ſame; and the deponent hath heard 
1 ſeveral times the pictures were thought to have been bought 
C at a very low price, and were worth much more.“ 

The purſuer humbly apprehends, that by the evidence above 
ſtated the purſuer's libel is clearly inſtructed, in ſo far as reſpects 
the articles which were ſuſtained by the Lord Ordinary's inter- 
locutor. The ſet of the houſe and furniture, and the rent pay- 
able for the houſe, independent of the parole-evidence, are ſuf- 
ficiently aſcertained by the Earls own letters. It is farther aſ- 
certained by theſe letters, that, beſides the L. 150 payable for 
the houſe, the Earl was to pay, for the uſe of the furniture, 
what ſums ſhould be thought reaſonable ; and it appears from 
the oath of William Maſters, that the ſum charged for the uſe of 
the furniture is very reaſonable. That the Earl carried away 
the three pictures, is clearly inſtructed by the oaths of the two 
ſervant-maids ; and that the. price charged for them is extremely 
reaſonable, appears from the oath of Samuel Cook; and which 
indeed is no more than Mr Bothwell was bound to pay by the 
foreſaid obligation, upon returning the pictures to him. 

The defender was pleaſed to alledge, that the pictures are 
overcharged ; and he culls out three articles from Mr Bothwell's 
obligation above recited, amounting to L. 38 Sterling; which 
he ſays comprehends all the pictures that Lord Home carried off. 
But your Lordſhips will obſerve, that other articles of the ac- 
count alſo refer to theſe very pictures. Thus, there is an article 
of L. 14 for two whole length frames, that plainly belongs to 
the pictures of Lord and Lady Ancrum; and there is another ar- 
ticle of 10 guineas, for cleaning, mending, and new lining thoſe 
very pictures : In ſhoft, the whole account, which amounts to 
L. 76, relates to theſe very pictures Lord Home intromitted with, 

except one article of L. 3, and another of 10 guineas. 5 
As therefore there can be no doubt, that the above ar- 
ticles of the purſuer's libel are ſufficiently inſtructed, the only 
thing that, remains to be conſidered is, the relevancy of the de- 
fences which have been offered on behalf of the Noble Lord. 

In his laſt repreſentation to the Lord Ordinary, he ſeemed to 
reſt his defence upon the triennial preſcription, eſtabliſhed by act 
83. parliament 1579. It was ſaid, that the Earl removed from 
the purſuerꝰ's houſe in the 1756 ; that he lived down till the ry 
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and that the preſent action was brought no earlier than the 

1768: ſo that the triennial preſcription was run four times over 

before the preſent action was commenced ; and that therefore 

the claim muſt be cut off, unleſs reſting owing can be inſtructed 
writ or oath of party. _ 

The purſuer does verily believe, that if ſhe was obliged to 
have recourſe to the Noble Lord's oath, in ſupport of her libel, 
that her claim would be very ſafe, as his Lordſhip muſt be ſatiſ- 
fied, that the claim is ſtill reſting. The late Earl's abſence from 
England, till the time of his death, renders it pretty evident, that 
the debt was not paid by him before his death; and the defend- 
er himſelf does not pretend to ſay, that it has been paid by him: 
on the contrary, the defences which he has urged in the 
courſe of this action, are altogether incompatible with the idea 
of his having made payment. It has been pleaded for him, That 
this debt having been contracted in England, he, as heir to his 
brother, is not liable for it. Under theſe circumſtances, this 
defence of preſcription cannot appear in the moſt favourable 
light; and the purſuer is humbly perſuaded, that it will likewiſe 
appear to your Lordſhips not to be founded in law. 

In the firſt place, The purſuer does, with ſubmiſſion, appre- 
hend, that as the debt purſued for was contracted in England, 
and where the creditor had her conſtant reſidence, that it can- 
not be affected by the triennial preſcription introduced by the 
ſtatute 1579. | 

It is a clear principle of law, That deeds executed in conformi- 
ty with the law of the place where they are granted, ſhall be 
ſuſtained, although they may be defective in the ſolemnities 
or formalities required by the law of the place where they are 
made the ground of the action. This is founded in public 
_ expediency. It cannot be known at all times, in what cor- 
ner of the world a party to a deed may take up his reſidence, 
or to what particular juriſdiction he may be ſubject, when it 
ſhall become neceſſary to maintain an action againſt him upon 
ſuch deed: It is therefore ſufficient, that it be executed according 
to the law of the place where it is made. It is effectual there 
from the beginning ; and it would be abſurd to ſuppoſe, that 

the debtor, by changing his reſidence, ſhould have it in his 
power to free himſelf of an obligation which, without his doing 

ſo, muſt have remained binding upon him. 
And ſuch being the rule with regard to the conſtitution of 
C obligations, 
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obligations, it ſeems, with ſubmiſſion, to follow of courſe, hat 
when queſtions occur with regard to their ſubſiſtance, the law 
of that country only where they are executed ſhould be regard- 
ed, however different it may be from the practice or law of the 
country where ſuch queſtions eome to be determined. Thus, 
although by the law of Scotland, payment of a bond cannot be 
proved by witneſſes, yet the payment of a foreign bond Was 
found probable by, witneſſes, being according te the law of the 
place where, the debt was contracted, 16th. November 1626, 
Galbraith contra Cuningham;—211t February 1633, Laird of Bal- 
birnie contra Laird Erkle ;—7th February 1634, Hyde contra Wil- 
liamſon ; and, roth. January 1702, Chatta contra Orde. And in 
the caſe Macmorran contra Melvil, 28th June 1 626, collected 
by Lord Stair, the cedent's oath was found - good againſt the 
onerous aſſignee, the bond being executed in England, after 
the Engliſh form, and aſſigned allo there; though it was argued,. 
that the aſſignation was according to the Scots ſtyle, and 
the debtor, though reſiding in England, was a Scotſman, and 
knew the cuſtom of Scotland. | | . 
From the premiſes, it, with ſubmiſſion, ſeems to follow, that 
every queſtion relative to the endurance of obligations, - muſt 
depend upon the lex loci contractus ;,and that unleſs the law of that 
country has impoſed. a limitation- which would bar an action in 
the courts of that country, the perſon who is ſued in another 
country to which he has retired, ought not to be allowed to be- 
nefit himſelf by any preſcription which prevails there. Limita- 
tions of actions are altogether local and municipal, and de- 
rogatory of the common law of nations. They ought not there- 
fore to take place againſt. ſtrangers, who muſt be ſuppoſed en- 
. tixely ignorant of them; and who, when they entered into the 
contract, could not be expected to have it in view, that they 
might be obliged to reſort to a foreign court, in order to compel 
performance of the obligation undertaken by the perſon with 
whom they were dealing. If the obligation be ſtill in force in 
the country where it was entered into, it would, with ſubmiſſion, 
be unjuſt to allow the debtor to acquit himſelf of that obligation; 
by ſtepping with his effects into another country, where the like 
obligations were limited to a ſhorter endurance. | 
The. doctrine now pleaded for the purſuer, ſeems. to have 
. been' eſtabliſhed by the court in ſundry inſtances: Thus, in the 
Tu | | Nn caſe 
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caſe of Suſannah Philps and John Short, againſt James Stam- 
field of New-mills, 1 1th January 1695, obſerved by Lord Foun- - 
tainhall, the defence of the triennial preſcription was repelled 
in an action brgught by certain En gliſh merchants againſt the 
heir of Sir James Stamfield, for furniſhings made to Sir James at 
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London. And in the caſe, the aſſignees of Thomas Foukes contra 51. „ol. 2. 
Aikenhead, November 1731, in a purſuit for an account p. aa. 


of drugs furniſhed from year to year by a druggiſt at London 
to an apothecary at Edinburgh, the Lords repelled the defence of 
the triennial preſcription ; and found, that the matter muſt be 
regulated by the act of limitation in England, being the /ocus 
contra#us, and not by the act concerning preſcription of accounts 
made in Scotland, | | 
The opinion of Sir George Mackenzie ſeems to be agreeable 
to thoſe deciſions. In his obſervations upon the ſtarute 1579, 
he ſays, It may be donbted whether this act, ordaining mer- 
„ chants accounts to preſcribe in three years, doth reach to 
counts owing to ſtrangers ; for they ſeem not obliged to know 
« Our law; and this would ruin all commeree, er locus contraftusr 
ce [oe ON AY 6 1 
defender, in this caſe, laid his chief ſtreſs upon a deciſion 
lately pronounced by the court, viz. John Randal againſt the 
executors of the deceaſed Captain Peter Innes ; where the claim 
of Randal, which was founded on farniſhings made by him in 
the courſe of his buſineſs as a merchant- taylor to Captain Innes 
at Woolwich, was found to be cut off by the triennial pre- 
ſcription. © | 3 ve eit 
But the purſuer does, with ſubmiſſion, apprehend, that the 
judgement which was there given will by no means apply to the 
preſent caſe. If the purſuer is rightly informed, that deci- 
ſion. proceeded upon a ſpecialty which does not here occur. 
Captain Innes had recided in Scotland entirely for many years 
before his death! hence he could only be purſued before a 
Scotch court, and according to the law of Scotland. The pur- 
ſuer has been informed, that it was upon this ſpecialty the judge- 
ment did proceed. It was conſidered that the ereditor, when 
he ſaw his debtor fixed in Scotland, animo remanendi, was in ſome 
meaſure bound to take care to bring his action before any ſta- 
tutory preſcription ſhould take place, from the time of his fixing 
his. abode there. With this view it was, that, in that caſe, a 
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C v2 3 


longer than was ſufficient to found the defence of the t i. 
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muſt be ſufficient to preſerve .it, and keep it alive, againſt the 

whole of the defunct's repreſentati ves. 

Mere the debtor, in a foreign contraction, retires to Scot- 

1 land, and lives there during the period of the preſcription, 
there may be good grounds in that caſe for finding the debt cut 
off by the preſcription eſtabliſhed by the law of Scotland. Where 
the debtor has reſided in Scotland, and can only be proſecuted 
there, it is the duty of the creditor to inform himſelf of the law 
of that country. And it is not to be preſumed, that he will al- 
ring the whole period of preſcription, as eſtabliſhed by the law 
of the country of his debtor's reſidence, and where alone he ran 
force payment. Under ſuch cireumſtances, payment may pro- 
perly be preſumed, from ſo long a ſilence, unleſs this preſump- 
tion be taken off by the writ or eath of party. But where the 
debtor, in a foreign contraction, is not reſiding in Scotland; ſo, 
as long as the obligation remains in forcę, not only by the lex 
loci contractus, but likewiſe of the debtor's reſidence, it would, 
with fabmiſſion, be unjuſt to allow. the as tor to acquit himſelf 
of the debt, barely by ſtepping into Scotland with himſelf and 

- his effects. As long as Lord Home lived, as he never reſided in 
Scotland, it is plain, that he could have been made liable in this 
debt ; ang it would, with ſubmiſſion, be abſurd to ſuppoſe, that, 

_ - notwithſtanding, '' he could lawfully have been made liable 
in payment of the debt; that, at the ſame time, your Lordfhips 
. ſhould have found that the debt was preſcribed, if an action had 
* 1 3 922 1 * been 
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been brought againſt him in his; own lifetime in this court-; 
-and ar the purſuer does humbly apprehend, and ſubmits 
it to your ips, that as the debt in queſtion was contract- 
ed in England, that therefore it cannot be affected by the trien- 
nial preſcription, unleſs: the debtor had reſided three years in 
Scotland the contraction; and as the Earl never was in 
Scotland from the date of the contraction till his death, that the 
triennial preſcription therefore can only begin to run from the 

time of his death; in which view it is clearly interrupted by the 
action that was brought againſt the executrix in the 1763. 
This, with ſubmiſſion, ſeems to be founded in law, in reaſon, 
and in juſtice; and is perfectly conſiſtent with the late judge 
ment of your Lordſhips, that was pronounced in. the caſe of 
Randal. a f | | | 
And it is material, in the preſent. caſe, to obſerve, - that the 
ſubject of the-preſent diſpute, . not only ariſes from a contract 
executed in England, but relates to an heritable ſubject locally 
ſituated in England. In this view of the oaſe, it is humbly fab- 
mitted to your Lordſhips, if the ſtatute 1379 will, at any rate, 
apply. When that ſtatute introduced a triennial preſcription of 
houſe-mails, it could only mean; to relate to the rents of houſes 
locally ſituated in Scotland; but it could never be underſtood to 
_ regulate the payment of the rents of ſubjects, lying in another 
kingdom. The conſtitution and tranſmiſſion of heritable rights 
muſt be regulated by the law of the country where the ſubject is 
locally ſituated. It is not ſufficient, that the deed . be executed 
agreeable to the law of the place where it is made, but it muſt be 
agreeable to the law of the place where the ſubject is ſituated; 
and when that is the caſe, it would, with ſubmiſſion, ſeem to 
follow, that the rents ſtipulated to be paid for a ſubject ſituated 
in England, cannot be affected by a preſcription. that has been 
| . REM reſpect to the rents of ſubjects ſituated in Scot-- 
The defender was pleaſed · to mention the judgement that was 
pronounced by your Lordfhips in the caſe of the aſſignees of 
Thomſon and Tabor's bankruptcy, in order to ſhow, that your 
Lordfhips paid no regard to the law of England in that caſe, but 
- ded according to the rules of preference known and eſta-- 
bl in the law of Scotland. | ap 
Wich what propriety that _ has been appealed to, is hum-- 
ons 1 bly. 
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bly ſubmitted. No more was there found, than that a ſtatute 
or decree in England is not ſufficient to transfer effects not. fitu- 
ated within the juriſdiction of England; but it is, with ſubmiſ- 
ſion, impoſſible from thence to conclude, That a contract or ob- 
ligation entered into in England, eſpecially relative to an heri- 
table ſubje& ſituated in England, is not to be regulated either 
as to its conſtitution or endurance by the law of England, but 
by the law of Scotland. If the judgement proves any thing, it 
rather proves the reverſe of this. | | 

But, 249, The purſuer humbly apprehends, and ſubmits it to 
your Lordſhips, that even . the debt in queſtion had been 
contracted in Scotland, and had related to a ſubject ſituated in 
Scotland, that it would not have been affected by the triennial 
preſcription introduced by the ſtatute 1 579 ; becauſe in this caſe 
the ſet of the houſe and furniture, as well as the rent payable for 
the houſe, is ſufficiently aſcertained by the late Earl's writ, viz. 
the miſſives above recited, wrote by him to the purſuer. The 
miſſi ve of the 4th June 1752, contains an offer, upon the part of 
the Earl, and nothing was neceſſary to give it the effect of a 
written leaſe, than an acceptance thereof upon the part of the 
purſuer ; and that the offer was de facto accepted of, and that the 
Earl had accordingly entered to the poſſeſſion, is clearly inſtruct- 
ed by his letter above recited of the 2d of May 1755. 

This being the caſe, the preſent claim, with ſubmiſſion, is 
not liable to the triennial preſcription. By the ſtatute 1579, it 
is ſtatute and ordained, <* That all actions of debt for houſe- 
mails, mens ordinaries, ſervants fees, merchants counts, and 
< other of the like debts, that are not founded upon written obliga- 
„ rjons, be purſued within three years, otherwiſe the creditor 
* ſhall have nae action except he either prove be writ or be 
« aith of his part. | ee 

It is plain, that this ſtatute does not reſpect the caſe of debts 
that are ſufficiently conſtitute by writing. The law, after the 
elapſe of three years, will not allow the creditor to conſtitute 
his claim by parole-evidence. The law does preſume, that 
where the debt behoved to be aſcertained by witneſſes, he cre- 
ditor would not allow the ſame to lie over, without m ing a 
demand, for above che ſpace of three years. The creditors ſi- 
lence, under ſuch circumſtances, for the ſpace of three years, 
eſtabliſhes a preſumption of payment ; which preſumption _ 

. : only 
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only be redargued by writ or oath of party: But where the 


| creditor has no occaſion to have recourſe to parole- evidence, in 


order to conſtitute his claim, but where it is ſufficiently conſti- 
tuted by writing, under the hand of the debtor, there is clear- 
ly no eg for the preſumption ; and ſo the preſcription will 
ot apply. e B N 
5 If how had been a formal written tack betwixt the late Earl 
and the purſuer, there certainly would be no room for the tri- 
ennial preſcription : and ſhe does, with ſubmiſſion, apprehend, 


that. the foreſaid miſſives muſt have all the effect of a written 


tack, As to the L. 150 payable for the houſe, it is clearly 'af- 
certained by the miſſives, and there was no occaſion to have 
recourſe to parole-evidence- to aſcertain that part of the claim: 
and as to the L. 50 for the uſe of the furniture, as the ſet there- 
of is tkewiſe aſcertained by the miſſives, the purſuer apprehends, 
that the ſtatute is no bar to the aſcertaining the extent thereof 
by witneſſes, In the caſe, Dickſon contra M Cala, 5th July 1681, 
collected by Lord Stair: * A man having wrote a letter to a 
„ merchant, defiring him to furniſh neceſſaries to his wife, and 
e place it to his account, the purſuit here being founded upon 
« writ, the quantities were found probable by witneſſes, even after 
* three years; and therefore where any ſubject is ſet by writ- 
ing, but the rent is left to be afterwards determined, the pur- 
ſuer apprehends that the triennial preſcription-can be no bar to 
the heritor's proving, by witneſſes, what is a juſt and adequate 
rent for the ſubject. And indeed it is humbly ſubmitted, if a 
ſet of the uſe of; furniture can be conſidered as any of the caſes 
which falls under the ſtatute. ' The ſtatute ought: to be ſtrictly 
* rg and not to be extended to caſes that are not evi- 
dently comprehended under it. * 

As to the ſtatute of limitations, although it was mentioned 
by the defender in his firſt repreſentation, yet in his ſecond re- 
preſentation, he ſeems to have departed from that defence, and 
confined himſelf to the triennial preſcription eſtabliſhed by the 


ſtatute 1579. And indeed there is not the leaſt foundation for * 


pleading the ſtatute of limitations in bar of the preſent claim; 
for as the late Lord Home was beyond ſeas almoſt from the time 


that this debt was contracted to the day of his death, it is plain, 2 © 


that the exception contained in the' ſtatute of the 4th of Queen 
Anne, chap. 16. which provides, that the limitations ſhould on- 


ly run from the day of the debtor's return from beyond ſeas, Z 


2 


prevented 
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prevented the ſtatute of limitations from taking place with re- 
ſpect to him; and as to the preſent Earl, he hath not only been 
for the moſt part in Scotland, which, in the ſenſe of the foreſaid 
law, is underſtood to be beyond as, but the preſcription has 
alſo been clearly interrupted by the foreſaid 2 that was 
brought againſt the executrix in the 1763. 
With reſpect to the other defence, which at firſt was inſiſted 
on by the defender in this cauſe, ' viz. That becauſe the heir is 
nib liable for ſimple contract-debts in England, that therefore 
he ought not to be liable for this debt, as it was contracted in 
England, and he only repreſents his brother as heir; the 
purſuer does not believe that it was ſeriouſly inſiſted upon, on 
the part of the defender; and indeed he ſeemed to have de- 
parted from it in his laſt repreſentation. 

It muſt appear ſomewhat odd to your Lordſhips, that the de- 
fender, when he is pleading that the endurance of a contract 
entered into in England, relative to a ſubject ſituated in Eng- 
land, ſhould be regulated by the law of, Scotland; that he 
ſhould at the ſame time maintain, that the burdens to which a 
real eftate ſituated in Scotland is liable to, ought to be regu- 
lated"by the law of England. The purſuer, with ſubmiſſion, 
apprehends, that the very reverſe of both theſe propoſitions muſt 
take place; that the endurance of a contract entered into in 
England muſt be regulated by the law of England ; but that 
the burdens to which the Earl's eſtate in Scotland fall to be ſub- 
jected, muſt be regulated by the law of Scotland. The law of 
Scotland makes no difference betwixt the debts of the defunct, 
but ſubjects the heir univerſally in payment of every debt to 
which the defunct himfelf is liable. The defender is not an 
heir in an Engliſh eſtate ; but he is here called as repreſenting 
Nis brother, as heir in an eſtate ſituated in Scotland, and which 
he has taken up in the form, and by the rules eſtabliſhed by the 
laws of Scotland; and although by entering heir cum bene ficio, 
he has not cure an univerſal paſſive title, yet he is clearly 
Bable for every debt that was chargeable againſt his brother, 
in whatever part of: the world it may have been contracted, to 
ww amount of rhe value of the eſtate. 


In reſpect whereof, &c. 
Ro. MACQUEEN:. 


